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United States of Anerica,
Appel | ee

V.

Scott Lee Feuver, al/k/a Scott Lee Feuer,
Appel | ant

Appeal s fromthe United States District Court
for the District of Colunbia
(No. 96c¢r00397-01)

Adam N. Stei nnman argued the cause as amicus curiae on
behal f of the appellant. Steven H. GColdblatt, am cus curiae
appoi nted by the court, was on brief.

Eli zabeth H Danello, Assistant United States Attorney,
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United States Attorneys, were on brief. Alex J. Bourelly,
Assistant United States Attorney, entered an appearance.

Before: Sentelle, Henderson and Garland, Circuit
Judges.

pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, Circuit Judge: In No. 99-
3071, Scott Lee Feuver, al/k/a Scott Lee Feuer, appeals from
the district court's denial of his Section 2255 notion. The
government asserts that the court |acks jurisdiction to hear
t he appeal because Feuver's notice of appeal is untinely
under Rule 4(a)(1)(B) of the Federal Rules of Appellate
Procedure. W agree and accordingly dismss the appeal .1

. BACKGROUND

Scott Lee Feuver was charged with six counts of bank
robbery and attenpted bank robbery in violation of 18 U S.C.
s 2113(a) and one count of attenpted robbery in violation of
D.C. Code Ann. s 22-2902. On Decenber 12, 1996 Feuver
pl eaded guilty to three counts of bank robbery and on July
18, 1997 he was sentenced to 115 nonths of inprisonnment, 3
years of supervised rel ease and a $300 speci al assessnent.
At the sentencing hearing, Feuver asserted that the public
def ender representing himhad been ineffective and sought
t he appoi nt nent of new counsel. The district court refused
to appoi nt new counsel and al so denied Feuver's notion to
wi t hdraw hi s pl ea.

On August 4, 1997 Feuver filed in the district court a pro se

Section 2255 notion to vacate, set aside or correct the sen-
tence alleging primarily that his |lawer's inadequate perfor-
mance had deprived himof effective assistance of counsel

On Septenber 28, 1998 the district court denied the Section
2255 nmotion wi thout holding a hearing. The district court

1 In No. 99-3065, Feuver appeals the district court's denial
notion to set aside the order denying the Section 2255 notion
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of his

expl ained infra at note 3, we conclude that all appeal able issues in

No. 99-3065 are abandoned.
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order was entered on Cctober 21, 1998.2 Feuver asserts he
never received notice of the district court's deci sion

Over five nonths later, on March 30, 1999 Feuver filed with
the district court a "Mdtion for Determ nation of Status”
seeking informati on about his case. On April 6, 1999 the
district court directed the Clerk of Court to send Feuver a
copy of the Septenber 28, 1998 order. See United States v.
Feuver, Crimnal No. 96-397 (TPJ) (D.D.C. Apr. 6, 1999). On
April 27, 1999 Feuver, through his new counsel, John A
Briley, Jr., noved to set aside and vacate the Septenber 28,
1998 order. The district court pronptly denied the notion on
April 29, 1999. See United States v. Feuver, Crimnal No.
96-397 (TRPJ) (D.D.C. Apr. 29, 1999). On May 10, 1999 Briley
submtted an "Application for Certificate of Appealability

2 Because of its inmportance to the jurisdictional question, we set
forth the conplete text of the district court order

O der

Upon consideration of the notion under 28 U S.C. s 2255 to
vacate, set aside, or correct sentence by a person in federa
custody [16] [sic] the governnent's opposition thereto, the
nmovant's pro se menoranda in support thereof, the menoranda
by counsel for novant in support thereof, the affidavit of
novant's forner counsel, Assistant Federal Public Defender
Val encia R Rainey, and the entire record herein, it is this 28th
day of Septenber, 1998,

ORDERED, it appearing to the Court that novant has failed
to establish that his attorney provided representation that was,
"outside the wi de range of professionally conpetent assis-
tance," Strickland v. Washington, 466 U. S. 668, 690 (1984), and
for substantially the reasons advanced in the governnent's
opposition, that novant's notion under 28 U S.C. s 2255 is
denied; and it is

FURTHER ORDERED, that C.A. No. 97-1783 is dism ssed
wi th prejudice.

Thomas Penfield Jackson /s/
US. District Judge

United States v. Feuver, Crimnal No. 96-397 (TPJ), Cvil Action
No. 97-1783 (D.D.C. Sep. 28, 1998).

fromthe Order Dated Septenber 28, 1998" asking the court

to issue the certificate dated nunc pro tunc. On May 13,
1999 the district court issued a certificate of appealability
dated nunc pro tunc Cctober 5, 1998. See United States v.
Feuver, Crimnal No. 96-397 (TPJ) (D.D.C. May 13, 1999).

On May 21, 1999 Feuver, through counsel, filed a notice of
intent to appeal the Septenber 28, 1998 order (Appeal No.
99-3071). Meanwhile, on May 12, 1999 Feuver hinself filed a
noti ce of appeal of the April 29, 1999 order denying the Apri
27, 1999 notion (Appeal No. 99-3065). On June 4, 1999,
pursuant to Feuver's pro se notion, No. 99-3065 was consoli -
dated with No. 99-3071.

On July 13, 1999 the governnent noved to di smss No. 99-
3071 for lack of jurisdiction and sought sunmmary affirnmance
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in No. 99-3065. A notions panel of this court denied the
motion for summary affirmance, referred the notion to dis-

mss to the nerits panel and appointed an amicus curiae to
argue the issues on Feuver's behalf. See United States v.
Feuver, No. 99-3065 (consolidated with No. 99-3071) (D.C

Cr. Qt. 14, 1999). The notions panel directed the parties to
address whether Rule 58 applies to this Section 2255 proceed-
ing and, if so, whether the order entered by the district court
satisfies the requirenments of Rule 58. The panel also

brought to the parties' attention Kidd v. District of Col unbia
(No. 98-7075), a case then pending before the court involving

t he application of Rule 58.

Feuver's pro se briefs failed to conply with the briefing
schedul e and on February 17, 2000 the consolidated cases
were dismssed for failure to prosecute. See United States v.
Feuver, No. 99-3065 (consolidated with No. 99-3071) (D.C
Cr. Feb. 17, 2000). On April 25, 2000, however, the court
vacated its February 17, 2000 order and deci ded that the
cases shoul d proceed based only on the argunents presented
in the amcus brief. See United States v. Feuver, No. 99-
3065 (consolidated with No. 99-3071) (D.C. Gr. Apr. 25,
2000). The cases are now before us on the nerits.3

3 As noted supra, our April 25, 2000 order pernmitted the cases to
proceed only on the basis of the am cus briefs. See United States
v. Feuver, No. 99-3065 (consolidated with No. 99-3071) (D.C. Cr.
Apr. 25, 2000). Because the am cus brief advances no argunents

1. DI SCUSSI ON

Rule 4(a)(1)(B) of the Federal Rules of Appellate Procedure
provides that "[w]jhen the United States . . . is a party, the
noti ce of appeal may be filed by any party within 60 days
after the judgnent or order appealed fromis entered.” Fed.

R App. P. 4(a)(1)(B). It is well settled that the tine [imts
set out in the Rule are "mandatory and jurisdictional."

Browder v. Director, Dep't of Corrections, 434 U S. 257, 264
(1978); Moore v. South Carolina Labor Bd., 100 F.3d 162, 163
(D.C. CGr. 1996) ("In general, the time limt established by
Federal Rule of Appellate Procedure 4(a) for noting an appea

of an order of the district court is mandatory and jurisdiction-
al."). Thus, resolution of this case turns on whether Feuver's
noti ce of appeal was tinely.

The amicus offers two alternative theories to support the
timeliness of the appeal. First, the amicus subnits that the
district court's Septenber 28, 1998 order failed to conply
with Rule 58 of the Federal Rules of Civil Procedure and
therefore the tine for filing a notice of appeal has not yet
begun to run. Second, the am cus contends that on May 13,

1999 the district court, by granting a certificate of appeal abili -
ty nunc pro tunc, extended Feuver's tinme to file an appea

pursuant to Rule 4(a)(6) of the Federal Rules of Appellate
Procedure. We find both argunments unpersuasive.

As noted above, Rule 4(a)(1)(B) requires that an appeal be
taken "within 60 days after the judgnment or order appeal ed
fromis entered.” Fed. R App. P. 4(a)(1)(B). Rule 4(a)(7)
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explains that a "judgnment or order is entered for purposes of
this Rule 4(a) when it is entered in conpliance with Rules 58
and 79(a) of the Federal Rules of G vil Procedure.” Fed. R

App. P. 4(a)(7). Rule 58 in turn provides that "[e]very
judgrment shall be set forth on a separate docunent. A

judgrment is effective only when so set forth . . . ." Fed. R
Cv. P. 58. Thus, in order to start the clock on a party's right

regardi ng No. 99-3065, we deem all appeal able issues in No. 99-
3065 abandoned. See Terry v. Reno, 101 F.3d 1412, 1415 (D.C. Cir.
1996), cert. denied, 520 U S. 1264 (1997). Accordingly, we discuss
only the issues raised in No. 99-3071.
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to appeal, the district court nmust enter a judgnment that
conplies with Rule 58.

Earlier in this litigation, there was a question whether the
requi renents of Rule 58 apply to a Section 2255 proceedi ng.
See United States v. Feuver, No. 99-3065 (consolidated with
No. 99-3071) (D.C. Cr. Qct. 14, 1999). The government no
| onger disputes the applicability of Rule 58.4 What is disput-
ed, however, is whether the order entered by the district
court here, see supra note 2, conplies with the "separate
docunent” requirenent of Rule 58

The governnment argues that the district court order satis-
fies Rule 58 as the Rule was interpreted in Kidd v. District of
Col unbia, 206 F.3d 35 (D.C. Cir.), reh'g en banc denied, 214
F.3d 179 (D.C. Gr. 2000), cert. denied, 69 U S.L.W 3281 (U.S
Jan. 8, 2001) (No. 00-544). In Kidd, we held that an order
containing one citation to legal authority and one sentence
explaining the district court's reasoning conforned to Rule
58's "straightjacket.” 1d. at 39 ("Qur decision in D anond
itself endorses decisions of other circuits allow ng inclusion of
at least one citation to legal authority and at |east a one-

sentence expl anation of the court's reasoning."); id. ("Al-
t hough our single-citation, single-sentence standard for Rule
58 may well seemarbitrary, . . . we think it nost proper to

follow D anond's analysis."). Here, argues the government,

the order contains only one sentence explaining the court's
reasoni ng and one citation and therefore conplies with Kidd.
W agree.

The ami cus contends that the order is distinguishable from
Ki dd because it "makes |legal findings regarding a claims
substantive nmerits.” Reply Brief of Amcus Curiae at 1.
The amicus's argunent is not conpelling. In Kidd, the
district court order addressed the nerits of the plaintiff's
argunent and concluded that the plaintiff " 'does not set forth
any argunents that would cause the Court to reject Mgis-
trate Judge Robi nson's Report and Recommendation.' ™

4 Because the government concedes the issue, we need not decide
whet her conpliance with Rule 58 is required in all Section 2255
pr oceedi ngs.
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Kidd, 206 F.3d at 38-39 (quoting fromdistrict court order).
Thus, because there is no nmeaningful distinction between

Kidd and this case, the district court order conplies with the
separ ate docunment requirenment of Rule 58 and the time for
appeal started running on Cctober 21, 1998 when the district
court order was entered. See Kidd, 206 F.3d at 39. Conse-
guently, because the notice of appeal was filed nore than 60
days after the entry of judgnent, the appeal is untinely.

The amicus, relying on Rule 4(a)(6) of the Federal Rules of
Appel | ate Procedure, offers another argument to sidestep the
timeliness issue.5 The argunment runs as follows: (1) in |ight
of the convention that a pro se plaintiff's notions are con-
strued liberally, Feuver's "Mdtion for Determ nation of Sta-
tus" is properly construed as a Rule 4(a)(6) notion to reopen
the tine to file an appeal; (2) the district court construed the
motion in this way; (3) on May 13, 1999 the district court
issued a certificate of appealability dated nunc pro tunc
Cctober 5, 1998, in effect granting Feuver's notion to reopen
the tine to file an appeal; (4) Feuver filed an appeal on My
21, 1999 which was within the 14-day period permtted by
Rule 4(a)(6); (5) therefore, Feuver's appeal is tinely. The
argunent, although deft, is without nmerit.

G ven the 180-day requirenent of Rule 4(a)(6), see Fed. R
App. P. 4(a)(6)(A), the only notion eligible for consideration
under the Rule is Feuver's "Mtion for Determ nation of

5 Rule 4(a)(6) provides:

Reopening the Time to File an Appeal. The district court
may reopen the time to file an appeal for a period of 14 days
after the date when its order to reopen is entered, but only if
all the following conditions are satisfied:

(A) the motion is filed within 180 days after the judgnent
or order is entered or within 7 days after the noving party
recei ves notice of the entry, whichever is earlier

(B) the court finds that the nmoving party was entitled to
notice of the entry of the judgnent or order sought to be
appeal ed but did not receive the notice fromthe district
court or any party within 21 days after entry; and

(C the court finds that no party woul d be prejudiced.
Fed. R App. P. 4(a)(6).

Status." Counsel's April 27, 1999 notion to set aside the

Sept ember 28, 1998 order cane too late--it was filed after the
180-day period had expired. But, even under the nost
charitabl e reading of Feuver's "Mbotion for Determnation of
Status,"” we sinply cannot see how the notion can be inter-
preted as a notion to reopen the time for filing an appeal

Al'l Feuver sought in his notion was to obtain a copy of the
order.6 The notion does not even nmention the word "appeal "
fromwhich the district court could have concluded a Rule

4(a) (6) request was before it.7 Nor does the district court's
response to the "Mdtion for Determ nation of Status" indicate
that the district court treated it as such. The district court
nmerely directed the derk of Court to send Feuver another

copy of the Septenber 28, 1998 order. Finally, the May 13,
1999 certificate of appealability was issued in response to the
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May 10, 1999 request by Briley and does not refer to Feu-

ver's Motion for Determ nation of Status nor does it nention
Rule 4(a)(6). In light of the foregoing, we conclude that Rule
4(a) (6) does not save Feuver's untinely appeal .

6 According to the Mdtion for Determ nation of Status, on Febru-
ary 2, 1999 Feuver inquired of the derk of Court about his case.
In response, the Oerk forwarded Feuver an updated docket state-
ment showi ng that the 2255 notion had been denied wth prejudice.
On March 1, 1999 Feuver again inquired of the Cerk, "requesting
an order." Appendix to Brief of Amicus Curiae in Support of
Appel l ant at 199. After receiving no response to the second
i nquiry, Feuver filed his Motion for Determ nation of Status.

7 Thus, the amicus's reliance on cases in which courts have
construed pro se notions as Rule 4(a)(6) notions is unavailing.
Unli ke here, in the cases cited, the pro se notion made cl ear that
the court was asked to decide a question about the tineliness of the
appeal. See, e.g., Sanders v. United States, 113 F.3d 184, 186 (11lth
Cr. 1997) (per curiam (construing late-filed notice of appeal as
nmotion to reopen under Rule 4(a)(6)); Ogden v. San Juan County,
32 F.3d 452, 454 (10th CGr. 1994) (construing pro se notice of appea
as notion to reopen where notice of appeal proffered excuse for
| ack of tineliness), cert. denied, 513 U S. 1090 (1995).
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In sum Feuver's appeal canme too late and we are without
jurisdiction to proceed further. The appeal is therefore

Di sni ssed.
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